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FROM: E. H. Best, Counsel
SUBJECT: Consolidated Edison Co. of New York, Inc.

v. State Tax Commission

e

Attached hereto is a copy of the opinion of the
New York Court of Appeals modifying the opinion of the
Appellate Division and annulling the entire determination
of the State Tax Commission assessing a tax.

The determination of the State Tax Commission
affirmed an assessment which included in gross earnings
(a) cash received by the company for property damage and
insurance claims and (b) cash received by the company for
the sale of capital assets no longer employed in its busi-
ness comprised of real property, scrap and used machinery.

The Appellate Division affirmed the determination
with respect to the cash received from the sale of the real
property, scrap and used machinery and annulled that portion
of the determination which attempted to impcse a tax on the cash
received by the company for property damage and insurance claims.
On appeal the Court of Appeals annulled the entire determination
holding that none of the above items were receipts from the
employment of capital but were amounts realized from the destruc-
tion or confiscation of capital.

It is important to note that one of the grounds was the
failure of the Tax Commission to tax the type of transactions for
53 years creating a presumption in favor of the taxpayer.
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In the Matter of
the Application of Conoolxdated
Edison Company of New York, Ine., OPINION
Appellant- ReSpondent, '
For an order &c. UNREVISED AND
vS.

State Tax Commission of the State UNCORRECTED. Not
of New York, FOR PUBLICATION.

-

Respondent-~ Appellant.

SCILEPPI, J.:

Pursuant to sectioun 3222 of the CPLR, the parties have stipulated
to the follow1ng facts:

On May 8, 1961 Consolidated Edison (hereinafter referred to as Con
Ed) received from the Tax Cormissioner avnotice of assessment amounting to
$21,435.09. This represented the balanée allegedly due on the franchise tax
imposed upon Con Ed's gross earnings for the quarter ending'July 31, 1960,
pursuant to Article 9, Section 186 of the Tax Law. Con Ed paid the full
anount assessed against it, under protest.

On July 31, 1961, Con Ed applied for a $20,753.36 refund of the

amount so paid. The assessment to the extent of $20,753.36 was based on the

following receipts:




Amount Tax
Cash received b the Company
for property d.mage and in-
surance claims........ seoaseaa $  92,898.90 §  464.49
Casn received by the Company
from the sale of capital
assets no longer emploved
in its business (emphasis
added) '
A). Real Property.cocsceoss 2,951,793.76 14,758.97
B): SCrapocecoc--opoososoas 1,050,450.50 5,252.25
C). Used Machinery.....co.. 55,530.54 277.65

$4,150,673.70  $20,753.36

The parties also have stipulated that the transactions giving rise

to the above receipts were treated as capital transactions; i.e., none of the

receipts was creditéd to Con Ed's income account.

stated:

Section 186 of the Tax Law provides:

"Every coxporation, joint-stock company or association,
formed for or principally engaged in the business of supply-
ing water, steam or gas, when delivered through mains or
pipes, or electricitv, or principally engaged in two or more
of such businesses shall pay for the privilege of exercising
its corporate franchise or carrying on its business in such
corporate or organized capacity in this state, a tax which
shall be five-tenths of one per centum upon its gross earn-
ings from all sources within this state, and three per centum
upcn the amount of dividends paid during each year ending on
the thirty-first day of Qctober in excess of four per centum
upcn the actual amount of paid in capital employed in this
state by such corporation, joint-stock company or association,
which amount of capital employed in this state shall be found
by dividing the gross receipts from all sales made in this
state by the gross receipts from all sales wherever made and
multiplying the aggregate paid in capital stock by the per-

centage so found. The term 'gross earnings' as used in this

section means all receipts from the employment of capital
without any deduction.* (emphasis added)

In ruling on Con Ed's application for a refund, the Tax Commissioner

*The last sentence of the statute was added by amendment in 1907 (L. 1907,
c. 734, §3).
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"{1) That amounts received by the tavpayer for property
‘ damage and imsuvance claims relating to property within New
York State, and from the sale of capital assets consisting
of real property. scrap and used machinery, located within
New York State are receipts from the ewployment of capital
from sources within the state and therefore are taxable
gross earnings as defined in Section 186 of the Tax Law."

The majority at the Appellate Division disagreed in part, stating:
"...the money veceived by the petitioner as reimburse-
ments for damages to its property and for insurance claims
on destroyed or damaged property were not intended by the
Legislature to come within its definition of gross earnings.
These reimbursements ere in no way produced by the peti-
tioner's capital. Such receipts are not derived from the
"employment of capital' but frem the accidental destruction
of capital. The stipulated facts do not indicate whether or
not the reimbursements for the damaged property exceeded its
costs less depreciation value, that is, whether petitioner
has made any profit on paid reimbursements. We will assume,
as apparently the parties do, that no profits were made...."

The majority, however, agreed, citing People ex rel. Westchester

Lighting Co. v. Gaus (199 N.Y. 147) that the receipts from the sale of real

property*, scrap and obsolete machinery were properly subject to taxation.

The dissenter below was of the opinion that all the receipts were
subject to taxation. He stated:

"The wording of the statute is sufficiently inclusive

to sustain a finding that cash reimbursements from property

damage claims and insurance claims are part of ‘gross earn-

ings' which ‘'means all receipts from the employment of

capital without any deduction'."

After reviewing the history of section 186 and the cases decided

before and after the 1907 amendment, we are of the opinion that none of the

receipts from the transactions in question is subject to the franchise tax.

*Included in the sum representing proceeds from the sale of real property
wasg the sum of $451,000 which represented a partial payment for certain prop-
erty owned by Com Ed that was taken by the U.S. Government in condemnation.
Although the majority below has drawn a distinction as to the receipts which
represent the involuntary destruction of property, they apparently have not
drawn a similar distinction as to the involuntary sale of property.
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. The sole question presented for our consideration is one of statu-
tory construction, to wit, what was the legislative intent in adding the sen-
tence ''the term ‘gross earnings’ as‘used in this section means all receipts
from the employment of capital without any deduction'.

As originally enacted, section 186 provided for a franchise tax upon -
various types of utility companies measured by their ''gross earnings from all
sources within this state'. In interpreting the statute in its original form;
the Appellate Division held in 1906 that in order to arrive at taxable.''gross

‘earnings', the cost of raw materials used in producing the utility service had

to be deducted from the company's gross receipts (People ex rel. Brooklyn

Union Gas Co. v. Morgan, 144 A.pp..Div° 266). We subsequently affirmed withogt
opinion (195 N.Y. 616). |

Apparently reacting to the decision by the Appellate Division, the
Legislature in 1907 ‘amended section 186 by providing a statutory definiticn for
the term "gross_earﬁings". It is importanﬁ to note that the amendment did nof
delete the term "gross earnings™ and substitute a more all encompassing phrase,
but rather sought to define "gross earnings" in such a way so as to abrogate
the interpretétion placed upon the phrase by the Appellate Division in the

Brooklyn Union Gas Co. case.

Shortly after the Legislature had amended the statute, a trilogy of
cases came to our Court to test the effectiveness of the amendment (People ex

rel. Westchester Lighting Co. v. Gaus, supra; People ex rel. Consolidated Gas

Co. of New York v. Gaus, 199 N.Y. 527; People ex rel. Astoria L., H. & P. Co.

v. Gaus, 199 N.Y. 528). All three cases involved the very same receipts that

were in question in.the Brooklyn Union Gas Co. case; i.e., none involved the

kind of receipts presently before us. In those cases the appellants argued
that the amendment did not succeed in changing the statute as formerly con-
strued and that it was still entitled to deduct the cost of raw materials used
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in wmanufacturing the utiiity services. This Court rejected the argument find-
ing that although the ame: 'ment was ''inartistically expressed', the '"statutory
amendment followed upon the conmstruction given by the Appellate Division" in

the Brooklyn Union Gas Co. case and, therefore, we could not '"refuse a con-

struction of a statute in accordance with the presumed legislative intent,
beéause clumsily worded™ (199 N.Y. at 149-150).

' The case at bar is the first’to seek further judicial interpretation
of the relevant statute since the above trilogy of cases came to our Court in
1910. This, however, is easily explained by Con Ed's unrefuted assertion that
the Tax Cowmmissioner has never before sought to tax receipts arising from the
transactions presently before us, While we agree with the majority below that
the Tax Commissioner cannot be esﬁopped from changing an intexpretation of a

statute (Matter of Marx v. Goodrich, 286 App. Div. 913), we are of the opinion

that the failure to tax the type of transactions here involved fof 53 years
should not be viewed as meaningleés, but rather such inaction should create a
presumption in favor of the taxpayer which can only be rebutted by a clear
manifestation of legislative intent to the comtrary. It is our opinion, and
apparently the opinion of the Tax Commissioner for 53 years, that the Legis-
lature did not intend to tax the transactions here involved.

It is evident that the 1907 amendment did not contemplate a substi-
tution of "capital' or ''gross receipts" for ''gross earnings'' as the basis for

taxation. It merely sought to subject that portion of capital which the

Brooklyn Union Gas Co. case required to be deducted from '"gross earnings' to
arrive at the proper basis. This is only—that portion of 'gross earnings"
which represénts the "employment of capital' to manufacture, distribute and
sell various public utility services. The proceeds from the transactions here
involved do not represent an "employment of capital" at all. Con Ed does not
employ its capital for the pufpose of having it accidentally damaged or
destroyed. It does not employ its capital to construct or purchase facilities
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sg'fhat they can be condeaned by governmentél autherity and appropriated for
‘another use; or so that tiiy can be sold when they are obsolete or sold as
scrap when they become inoperative. The proceeds from these transactions
represent the amounts realized from the destruction or confiscation of capital,
not the employment of it.

Accordingly, the order of the Appellate Division should be modified
by reversing so much of that order which confirmed the Tax Commissioner's
determination allowing the taxation of‘the transactions involving sales of
capital assets and affirming(so much of the order which annulled the Tax
Commissioner's determination as to the.receipts for property damage and
insurance claims.

* * * * 0% * * K *
Order modified, with costs to appellant-respondent, in accordance with the

opinion herein, and, as so wodified, affirmed. Opinion by Scileppi, J. All

concur.



